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OPI1 NI ON

Thi s aweal is made pursuant to section 26075,
subdivision (a) ,2 of the Revenue and Taxation Code
fromthe action of the Franchise Tax Board in denying the
cl ai m of Peel Construction, Inc., for refund of franchise
tax in the amounts of $9,216 and $9, 813 for the incone

years 1978 and 1979.

I7 Unl'ess otherw se specified, all section references
. are to sections of the Revenue and Taxation Code as in
effect for the inconme years in issue.
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The question presented by this appeal is
whet her the Franchise Tax Board (FTB% properly disallowed
the deduction of losses incurred in |ettuce-grow ng
activities in Arizona from appellant's incone fromits
Cal i fornia construction business.

Appel lant is a California corporation engaged
In the construction business in California. On
Novenber 24, 1978, ap&gllant entered into a witten
agreenent with J. A od Conpany to "go into a joint
venture on lettuce ...." (Resp. Br., EX. A, App. Br.,
Ex. Ag The agreenent stated that appellant was to pay
$100, 000, but no other terns of the agreenent were
stated, except that it was not intended to be a genera
or limted partnership. Appellant reported |osses on
this venture of $100,000 and $105,000 for the 1978 and
1979 income years, respectively, deducting themfromits
California incone in each of those years.

The FTB disallowed the deduction of these
| osses, having determned that they were nonbusiness
osses wholly attributable to sources outside this state.
Appellant's tax liability was reconputed and deficiency
assessments were issued which became final because
appel lant did not file a protest. Subsequently, appel-
lant paid the deficiencies and filed clainms for refund,
whi ch were deni ed.

pel lant contends that it was engaged in a
unitary business, with its primry business being
construction contracting and its secondary business being
farmng. It argues that the |losses fromits lettuce-

row ng activities in Arizona are apportionable business
0SSes.

S Since its adoption in 1966, the Uniform

Di vision of Incone for Tax Purposes Act (UDI TPA) (Rev. &
Tax. Code, §§ 25120-25139) has provided a conprehensive
statutory schene of apportionment and allocation rules to
measure California's share of the incone earned by a

t axpayer en%aﬁed in a mltistate or multinational unitary
business.  UDI TPA di stingui shes between "business

i ncome," which nust be apportioned b¥_fornula, and
"nonbusi ness incone," which is specifically allocated by
situs or commercial domicile. Business incone is defined
as:

[I)ncome arising fromtransactions and

activity in the regular course of the
taxpayer's trade or business and includes
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income from tangible and intangible
property if the acquisition, managenent,
and di sposition of the property consti-
tute integral parts of the taxpayer's
regul ar trade or business operations.

(Rev. & Tax. Code, § 25120, subd. (a).)

Nonbusi ness incone, on the other hand, is defined as "al
income other than business income." (Rev. & Tax. Code,
§ 25120, subd. (4).)

~ Before it becomes necessary to consider whether
the gains in question constitute business or nonbusiness
income, however, we nmust be able to conclude that appel -
lant's activities constitute a single unitary business
under either the three-unities test (Butler Bros. wv.
McColgan, 17 cal.2d 664 [111 p.2d 334] (1941), affd., 315
UsS. %01 (86 L.Ed. 991] (1942)) or the contribution or
dependency test (Edison California Stores, Inc. .
McCol gan, 30 cal.2d 472[1832;&316](1947)%. For our
purposes, unless a unitary business exists, there can be
no "business incone"; the loss in question would nerely
be specifically allocated by situs. (Appeal of Holloway
Hqggién%nt Conpany, Cal. St. Bd. of Equal., Aug. 17,

Appel | ant has asserted that a unitary business
exi sted, but has presented no evidence to substantiate
its assertion. W can find nothing in the record which
woul d tend to show that there was any integration between
the lettuce-growing activities in Arizona and the
construction contracting in California. The lettuce-
growing joint venture appears to be sinply an investnent,
unrel ated to appellant's construction contracting
busi ness. W nust concl ude t hat apﬁellant was not
conducting a unitary business and that none of its income
or loss can be apportionable business incone.

Qur remaining inquiry is whether the source of
the 'l osses was California or Arizona. The net inconme by
whi ch the franchise tax is neasured is restricted to net
income from California sources. (Rev. & Tax. Code,

§ 25101.) Income from California sources includes incone
fron1tan?|ble or intan |blelpropert¥ | ocated or having a
situs in this state and any incone fromactivities
carried on in this state. ~ (Rev. & Tax. Code, § 23040.)
Conversely, any losses fromCalifornia sources are
deducti bl e ﬁAppeaI of H F. Ahmanson & Conpany, Cal. St.
Bd. of Equal™~, Apr. 5, 1965), while T0SSes attributable
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to out-of-state sources are not deducti bl e. (AppeaL ot

Angelus Hudson, Inc., Cal. St. Bd. of Equal., Dec. T3,
I§%3T“Aﬁﬁ€ﬁr‘6F‘CU§fon1Cbnponent Switches, Inc., Cal.

St. Pd_of Equal., Feb. 3, 1977.)

In the present appeal, respondent determ ned
that appellant was engaged in a joint venture. Appellant
has asserted that this joint venture was not a partner-
ship, but rather a contract with a subcontractor to grow
lettuce for appellant on a fixed-fee basis. Wile the
matter is open to some doubt because of the anbi guous
| anguage of the |etter agreenent presented as evidence,
respondent's determnation that appellant entered into a
joint venture is presunptively correct, and appel | ant has
not provided any substantiation for its contention to the
contrary.

o W nust conclude that appellant was engaged in
a joint venture, which is treated, for tax purposes, as a
partnership. (Rev. & Tax. Code, § 17008.) Were a tax-
payer realizes incone froma partnership, the source of
t he 't axpayer's share of the partnership income is where
the property of the partnership is located and where the
partnershlgbact|V|ty is carried on. (Appeal of H. F
Ahnanson & Conpany, supra.) The principal actrvity of
The Jornt venture was gromnnﬂllettuce in Arizona. = Since
the activity of the partnership was conducted outside of
California, the source of appellant's loss fromthe
gartnershlp must |ikew se be outside of California.
herefore, the |osses are not deductible fron1aEpeIIant's
Cal i fornia-source income and the action of the Franchise
Tax Board must be sustained.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T |I'S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 26077 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the claimof Peel Construction, Inc., for refund
of Tranchise tax in the anounts of $9,6216 and $9,813 for
t he mcoge years 1978 and 1979, be and the same is hereby
sust ai ned.

Done at Sacramento, California, this 6th day
of January ., 1987, by the State Board of Equalization,

with Board Members M. Collis, M. Dronenburg, ¥r. Bennett,
Mr. Carpenter an% Ms. Baker present.

Conway H. Collis ‘ , Chai rman
Ernest J. Dronenburcg, Jr. , Menber
William M_Bennett , Menber
Paul Carpent er , Menber
Anne Baker* ,  Menber

*For Gray Davis, per Government Code section 7.53
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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of .the Appeal of )
) 85R-179 MW
Peel Construction, Inc. )

ORDER DENYI NG PETI TI ON FOR REHEARI NG

Upon consideration of the petition filed January 29
1987, by Peel Construction, Inc., for rehearing of its apped
fromthe action of the Franchise Tax Board, we are of the
opinion that none of the grounds set forth in the petition
constitute cause for the granting thereof and, accordingly, it
IS hereby ordered that the petition be and the same is hereby
denied and that our order of January 6, 1987, be and the sane
I's hereby affirned.

Done at Sacramento California this 7th day _
of  April 1987, by the State Board of Equaallzatlon,

with Board Menbers M. cCollis, M. Dronenburg, Mr. Carpenter
and Ms. Baker present.

conway H, Collis , Chai rman
Ernest J. g » Member
Paul Carpenter . Menber
Anne Baker * . Menber

,  Menber

*For Gray Davis, per Government Code section 7.9
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